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DATE: February 14, 1984 
B-210806 

MATTeR OF: 
Georqetown Air h Hydro Systems 

OIQEST: 

1 .  Contention that solicitation specifications 
are improper in that they contain desiqn 
features patented by protester's supplier is 
untimely because protest was not filed until 
after the closinq date for receipt of 
initial Droposals. 

2. The determination of the relative merits of 
offerors' technical proposals is primarily 
the resmnsibility of the procuring aqency 
and will be questioned by GAO only upon a 
clear showinq of unreasonableness, abuse of 
discretion or violation of procurement 
statutes or requlations. Protest is denied 
where record evidences a reasonable basis 
for procurinq acrency's conclusion that 
awardee, whose firm fixed price was approxi- 
mately 10 percent below the protester's, 
also submitted the technically superior 
proposal . 

3. GAO does not review contracting officers' 
affirmative determinations of responsibility 
except in limited circumstances not shown to 
be present in this case. 

Georgetown Air c Hydro Systems protests the award of a 
contract to ILC Dover under request for proposals (RFP) 
No. DAAK70-83-R-0007, issued by the U.S. Army Mobility 
Equipment Research and Development Command (MERADCOM), Pt. 
Bclvoir, Virginia, for an air bag system for liftins a 
transport craft. Georqetown maintains that the RFP speci- 
fications are based upon patents held by its supplier; that 
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performance of t h e  c o n t r a c t  by ILC Dover w i l l  e n t a i l  
i n f r i n g e m e n t  o f  t h o s e  p a t e n t s :  t h a t  Georgetown should  have 
been awarded t h e  contract  as  t h e  " l o w  r e s p o n s i v e  b idde r" ;  
t h a t  t h e  Army e r r e d  i n  i t s  e v a l u a t i o n  of r e s p o n s e s  to t h e  
RFP and t h a t  I L C  Dover is i n c a p a b l e  of s a t i s f a c t o r i l y  
pe r fo rming  t h e  c o n t r a c t .  Fo r  t h e  r eason  s t a t e d  below, w e  
d i s m i s s  t h e  p r o t e s t  i n  p a r t  and deny it i n  p a r t .  

Background 

The L i g h t e r ,  A i r  Cushion Veh ic l e ,  30-ton c a p a c i t y  
(LACV-30) is a c r a f t  app rox ima te ly  80 feet long  by 40 f e e t  
wide which h a s  a g r o s s  w e i g h t  when loaded  o f  120,000 
pounds. The c r a f t  does  n o t  have a n  i n t e g r a l  j a c k i n g  system 
to raise it so t h a t  u n d e r h u l l  and s k i r t  i n s p e c t i o n  and 
r e p a i r  c a n  be performed. The o b j e c t i v e  o f  t h i s  RFP is to  
p e r f e c t  a method f o r  l i f t i n g  t h e  c r a f t  which is more 
economical  and e f f i c i e n t  t h a n  o t h e r  c u r r e n t l y  a v a i l a b l e  
methods such  as  t h e  u s e  o f  s t r a d d l e  c r a n e s  or d r y  dock 
f a c i l i t i e s .  The concep t  c o n t a i n e d  i n  t h i s  RFP is to  p l a c e  
benea th  t h e  c r a f t  s e v e r a l  large,  d e f l a t e d  a i r  bags  which 
are connected  t o  a source o f  compressed a i r ,  which is regu- 
l a t e d  and monitored by a mani fo ld .  When t h e  bags are 
i n f l a t e d ,  t h e y  are to  ra ise  t h e  c r a f t  s u f f i c i e n t l y  so t h a t  
48 55-gal lon o i l  drums may be p l a c e d  benea th  it. The  drums 
s u p p o r t  t h e  c r a f t  w h i l e  t h e  work is be ing  performed. When 
t h e  work is complete ,  t h e  process is r e v e r s e d  t o  pe rmi t  t h e  
removal o f  t h e  drums, t h e n  t h e  bags ,  and t h e  r e t u r n  o f  t h e  
c r a f t  to  s e r v i c e .  T h i s  procurement  is f o r  one complete  a i r  
bag system, i n c l u d i n g  s u p p o r t i n g  d a t a  and t e s t  and s a f e t y  
a s ses smen t  r e p o r t s  . 

The r e c o r d  i n  t h i s  case shows t h a t  t h e  concep t  o f  
u s i n g  a i r  bags  to  l i f t  t h i s  c r a f t  h a s  been e x p l o r e d  f o r  a 
decade. Among t h e s e  e f f o r t s ,  t h e  Army s ta tes ,  is an  
i n f o r m a t i o n  s e a r c h  it conducted  i n  1979 t o  f i n d  a 
s t a t e - o f - t h e - a r t  l i f t i n g  bag sys tem f o r  t h e  LACV-30 pro- 
gram. I n f o r m a t i o n  was o b t a i n e d  from s e v e r a l  sources, 
i n c l u d i n g  t h e  p r o t e s t e r ,  which is t h e  m a n u f a c t u r e r ' s  
r e p r e s e n t a t i v e  t o  t h e  Un i t ed  S t a t e s  Government f o r  a West 
German p r o d u c e r  o f  a i r  bags ,  V e t t e r  P r o d u k t i o n s  GmbH. I n  
1979, Georgetown v o l u n t e e r e d  a t  no o b l i g a t i o n  t o  t h e  
government t o  demons t r a t e  a V e t t e r  h igh -p res su re  bag, which 
proved u n s u i t a b l e  f o r  t h e  purpose .  A l s o  i n  1979, George- 
town s u b m i t t e d  t o  t h e  Army a n  " u n s o l i c i t e d  p r o p o s a l "  which 
t h e  Army s ta tes  it d e c l i n e d  t o  c o n s i d e r  on t h e  b a s e s  t h a t  
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(f) One (1) copy of your latest Certified 
Financial Statement to enable evalua- 
tion of your financial capability. 

OFFEROR'S FAILURE TO FURNISH THE ABOVE INFORMA- 
llbN MAY RESULT IN THE PROPOSAL NOT BEING CON- ~ ~ ~~ 

SIDERED FOR NEGOTIATION/ AWARD." 

Sections M.1 throuah M.4 provided for the eval- 
uation of proposals as follows: 

"M.1 BASIS FOR AWARD 

Award will be made to that responsible 
offeror who submits a proposal that meets 
the minimum technical requirements at the 
lowest evaluated mice. Proposals should be 
submitted initially on the most favorable 
terms from technical and price viewpoints. 

" M . 2 EVALUATION FACTORS 

Proposals will be evaluated on the 
basis of technical proposals and price. 
Technical proposals will be weiqhted 
approximately 3/4  and price will be weiqhted 
approximately 1 / 4  in the evaluation. Price 
shall be evaluated based on the lowest 
evaluated price. Neqotiations shall be 
conducted with those offerors in a 
competitive ranqe. 

"M.3 EVALUATION OF TECHNICAL PROPOSALS 

a. Technical proposals will be evaluated 
for the purpose of determininq an offeror's 
ability to oerform in accordance with the 
technical requirements set forth in this 
solicitation. The data submitted by 
offerors in response to paraqrar>h L.6 of 
this solicitation is the fundamental source 
of information upon which the technical 
evaluation is based. 

b. Inasmuch as your technical proposal will 
primarily determine the capability of your 
firm to participate in this proqram, it 
should be specific and complete in every 
detail. It should include your proposed 

- 4 -  



B-210806 

method of approach for performing all work 
required to satisfy the Government's 
requirements set forth elsewhere in this 
solicitation. The technical proposal shall 
not merely offer to comply with the Govern- 
ment's requirements but shall prescribe the 
approach planned to be used. Indicate in 
your proposal if the proposed system is a 
developmental or commercial item. 

c. Proposals should include a discussion of 
the areas of concern shown below. State- 
ments which simply state that the offeror 
will fulfill the Government's requirements 
shall be reason for determining the firm's 
proposal to be unacceptable. 

d. Technical evaluation subfactors listed 
below shall be the basis for technical 
evaluations. Subfactors 1-4 are equally 
weighted and comprise approximately 2/5 of 
the total evaluation. Subfactors 5-9 are 
equally weighted and comprise approximately 
1/4 of the total evaluation. Subfactors 
10-12 are approximately equally weighted and 
shall comprise the remainder of the points. 

Ability to meet the required 
delivery schedule 
System weight: lower weights 
shall be given higher ratings 
Overload lift capacity 
Long term service life in sand and 
salt environment, compatibility 
with oil, sun, sand, etc. 
Experience in similar or related 
fields. Identify any current or 
recently completed Government 
contracts in a similar field. 
Collapsed height of bags: lower 
heights shall receive higher 
ratings 
Time required to effect lift: 
systems requiring less time shall 
receive higher ratings. 
Manpower required to effect lift: 
systems requiring less manpower 
shall be given preference. 
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Safety evaluation 
(a) Material and desisn features 
(b) Procedure and operational con- 

Lonq term shelf life 
Suitability for temperature ranqe 

General quality and responsiveness 
of propos a 1 

ness 

cepts 

-40F to 115F 

(a) Completeness and thoroush- 

(b) Clarity 
(c) Responsiveness to terms 

"M.4 EVALUATION OF PRICE 

Price shall be weiqhted approximately 1/4 in 
the evaluation price. Evaluation shall be 
based upon the lowest evaluated price to the 
Government in accordance with M.l and M.2 of 
this solicitation." 

Three firms submitted offers in response to the RFP 
and the technical proposals were referred to the MERADCOM 
project enqineer for evaluation. The enqineer had ques- 
tions concerning each of the proposals and had a contract 
specialist telephone each of the offerors for clarification 
of certain features in their proposals. Georqetown was 
requested to clarify its proposal with reqard to bas 
weisht, maximum collapsed heisht, shelf life, and footprint 
of the baa. Georsetown responded to these questions and 
the contract specialist reported this additional informa- 
tion, as well as clarifications received from the other 
offerors, to the enqineer for his consideration. The 
ensineer then reviewed the proposals and ranked the 
offerors as follows: 

Offeror 
Offer Technical Total 
Price Evaluation Score 

ILC Dover $89,108 Acceptable 93% 

Georsetown $96,600 Acceptable R 3% 

Goodyear Aerospace 
Corp $85,907l Acceptable 84% 

1Goodyear's estimated cost plus a fixed fee; the other 
offers were based on a firm fixed price. 
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The enqineer then informed the contract specialist of 
the deficiencies found in each proposal and the specialist 
in turn relayed this information to the offerors and 
requested best and final offers. The specialist advised 
Georgetown of three deficiencies in its proposal: (1) 
proposed methods of meetinq delivery and safety require- 
ments should be addressed: (2) proposed manifold system 
should be addressed in detail: and ( 3 )  all testinq require- 
ments cited in the solicitation should be incorporated into 
the resultinq contract. Georqetown's response to these 
deficiencies in its best and final offer was deemed 
unsatisfactory and consequently Georqetown did not improve 
on its oriqinal technical evaluation, whereas in its best 
and final offer ILC Dover corrected an omitted certifica- 
tion and lowered its price to $86,075, thus improvinq its 
offer. Goodyear's best and final offer stated that its 
offer remained as presented in its initial proposal. Since 
ILC Dover's offer was rated as the hiqhest technically 
acceptable and had the second lowest cost, the contract was 
awarded to that firm. 

Discussion 

Upon beinq advised of the award to ILC Dover, 
Georqetown filed a protest with our Office in which it 
alleqed that (1) the RFP specifications were based on 
Vetter patents and performance of the contract by ILC 
Dover would entail infrinqement of those patents and (2) 
that Georqetown was entitled to the award as "the low 
responsive bidder." 

To the extent that Georqetown's first alleqation is 
that the specifications are improper, its protest is 
untimely. A protest based upon an alleqed impropriety 
in a request for proposals must be filed prior to the 
closinq date for receipt of initial proposals. 4 C.F.R. 
S 21.2(b)(l) (1983). Georqetown's protest was not filed 
until after it was notified of the award of the contract. 
Moreover, we note that the protester, despite requests from 
the Army that it do so, has yet to identify the specifica- 
tion provisions or particular patents that form the basis 
for its alleqation. In addition, we point out that the 
exclusive remedy for actual patent infrinqement resulting 
from performance of a qovernment contract is a suit for 
monev damages aqainst the qovernment in the United States 
Claims Court. 28 U.S.C. S 1498 (1976). The protest is 
dismissed as to Georqetown's first qround of protest. 
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In response to Georqetown's second alleqation that it 
should have received the award as "the low responsive bid- 
der," the Army submitted a report in which it discussed the 
criteria for proposal evaluation, which we have quoted 
above, its evaluation of the proposals and why it concluded 
that ILC Dover should receive the award: that firm 
received the hiqhest technical rankinq and its firm 
fixed price was only $168 above Goodyear's estimated cost 
plus fixed fee and was $10,525 below Georgetown's firm 
fixed price. 

Georqetown expanded upon its protest upon receivinq 
the Army's report: the Army submitted a supplemental report 
and Georqetown filed comments on that report. Our discus- 
sion below summarizes all of these submissions. In broad 
outline, Georqetown maintains that the Army's evaluation of 
price was flawed in that Goodyear's estimated cost plus 
fixed fee of $85,907 should not have been scored higher 
than Georqetown's firm fixed price of $96,600, and that ILC 
Dover's firm fixed price of $86,075 was only an "estimate": 
that the technical evaluation was in error, oerhaps as the 
result of oersonal bias on the part of the Army's evalua- 
tor, so that ILC Dover received hiqher scores and Ceorqe- 
town lower scores than they should have: and that ILC Dover 
is incapable of successfully performinq the contract on 
schedule. 

With reqard to the first of these issues--the pro- 
priety of the price evaluation--we believe there is some 
merit to Georqetown's arqument concerninq Goodyear's 
proposal. The RFP contemplated a firm fixed-price contract 
althouqh it advised offerors that "offers on another type 
of contractual arranqement will be considered responsive." 
As indicated above, Goodyear proposed on a cost-plus-fixed- 
fee basis, and refused to offer a firm fixed price even in 
the face of the Army's advice durinq neqotiations that "the 
solicitation requires a firm fixed-price proposal." It is 
clear from the record that the Armv never reqarded a 
cost-plus-fixed-fee proposal acceptable because of the 
possibility that actual costs could exceed those proposed 
and in view of the impracticability of auditing such a 
relatively low dollar value contract with such a short 
delivery schedule (100 days). Nevertheless, under the 
"price" evaluation criterion, Goodyear received 75 points 
(out of a maximum of 100) and Georqetown received 70. The 
Army admits that "Goodvear received a hiqher ratinq for its 
proposed cost because it was $10,000 lower than [the pro- 
tester] even thouqh Goodyear proposed an unacceptable type 
of contract." We need not dwell on the appropriateness of 
this scorinq approach, however, since Goodyear did not 
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receive the award and therefore Georgetown was not preju- 
diced by that scoring. 

offered by ILC Dover ($86,075) and the protester 
($96,600). ILC Dover was awarded 95 points for "price" in 
comparison to the protester's 70 points. Although the 
protester attacks ILC Dover's price as an "estimate" 
because ILC Dover was offering a developmental item rather 
than a commercially-available one such as the Vetter 
product, the fact remains that ILC Dover was obligated 
under the terms of its proposal to perform the contract at 
the price it offered. We have no basis to question the 
propriety of the Army's evaluation of ILC Dover's price. 

A more relevant comparison is the firm fixed prices 

With regard to the second issue--the propriety of the 
evaluation of technical proposals--there are three circum- 
stances which especially concern us and which must be dis- 
cussed as a preliminary matter. First, there is a dispute 
between Georgetown and the Army as to what was submitted as 
Georgetown's proposal. In its report to our Office, the 
Army states that Georgetown's "proposal" consisted of a 
copy of the RFP upon which were typed a few explanatory 
notes. Georgetown disputes this, claiming that its "offer 
is not reproduced in its entirety [in the Army's report]. 
Photos as well as drawings were supplied with our offer as 
part of our offer." (Emphasis in original.) It also 
states that it "supplied literature, drawings, photos, 
material composition and accounting data . . ." The Army 
just as emphatically maintains that no such material was 
submitted with Georgetown's proposal. 

The only available evidence as to whether Georgetown's 
proposal included drawings, photographs and other data is 
the conflicting statements of the protester and the con- 
tracting agency. In such circumstances, we have held that 
the protester has not met its burden of affirmatively 
proving its case. Harris Systems of Texas, Inc.: Anti Pest 
Co., Inc., B-208670, B-208809, April 13, 1983, 83-1 CPD 
392. 

Second, the record does raise some question as to 
whether the Army's evaluator may have consulted materials 
which were not in Georgetown's technical proposal. This 
would have been improper, for it is a basic principle 
of negotiated procurements that proposals must be evalu- 
ated solely on the basis of information furnished with 
them. No matter how capable an offeror may be, it cannot 
expect to be considered for award if it does not submit an 
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a d e q u a t e l y  w r i t t e n  p r o p o s a l .  Aqua-Tech, Inc . ,  B-210593, 
J u l y  14, 1983, 83-2 CPD 91. 

I n  i ts i n i t i a l  r e p o r t  to  o u r  O f f i c e ,  t h e  Army s t a t e d  
t h a t  as  a r e su l t  o f  Georgetown's  " f a i l u r e  t o  p r o v i d e  a 
technica l  p r o p o s a l  per s, t h e  p r o j e c t  e n g i n e e r  e v a l u a t e d  
t h e  p r o p o s a l  on  t h e  basis o f  p r e v i o u s l y  submi t t ed  adver -  
t i s i n g  material and t e l e p h o n e  c o n v e r s a t i o n s  w i t h  t h e  
company . ." I n  i t s  supp lemen ta l  r e p o r t ,  however, t h e  
Army s ta tes  t h a t  " t h e  p r o j e c t  e n g i n e e r  who e v a l u a t e d  t h e  
p r o p o s a l s  r e l i e d  o n l y  on i n f o r m a t i o n  p rov ided  i n  t h e  
s o l i c i t a t i o n  and n o t  on photographs ,  d rawings  or pro- 
motional l i t e ra ture  p r e s e n t e d  o u t s i d e  t h e  s o l i c i t a t i o n /  
award p rocess . "  W e  are unab le  t o  r e c o n c i l e  t h e s e  t w o  
s t a t e m e n t s  by t h e  Army. 

These s t a t e m e n t s  conce rn  u s  because  seven  of  t h e  
c a t e g o r i e s  upon which p r o p o s a l s  were graded  ( t i m e  r e q u i r e d  
f o r  l i f t :  manpower r e q u i r e d  f o r  l i f t ;  o v e r l o a d  l i f t  
c a p a c i t y :  s a f e t y  e v a l u a t i o n :  s e r v i c e  and c o m p a t i b i l i t y  i n  
marine environment:  s u i t a b i l i t y  f o r  t e m p e r a t u r e s  from 
- 4 O O F .  t o  115OF.; and e x p e r i e n c e  i n  r e l a t e d  f i e l d s )  are n o t  
s p e c i f i c a l l y  d i s c u s s e d  i n  t h e  n o t e s  added by Georgetown t o  
t h e  RFP or  i n  t h e  q u e s t i o n s  asked o f  it d u r i n g  nego t i a -  
t i o n s .  I t  is n o t  c lear  t o  u s  what i n f o r m a t i o n  formed t h e  
b a s i s  f o r  Georgetown's scores i n  t h e s e  areas, r ang ing  from 
85 to  100 p e r c e n t ,  some o f  which t h e  p r o t e s t e r  c o n s i d e r s  
too low. 

The most s t r i k i n g  example, pe rhaps ,  is t h e  f a c t  t h a t  
Georgetown r e c e i v e d  90 p o i n t s  o u t  o f  a maximum of  100 i n  
t h e  c a t e g o r y  " e x p e r i e n c e  i n  r e l a t e d  f i e l d s . "  Georgetown 
a r g u e s  t h a t  its score is too low and i t s  p r o t e s t  i n c l u d e s  
an  e x t e n s i v e  l i s t  o f  c o n t r a c t s  i t  h a s  performed f o r  t h e  
government as w e l l  as a n  a c c o u n t  o f  t h e  e x p e r i e n c e  o f  i ts  
P r o j e c t / D e s i g n  Engineer .  The p r o t e s t e r  a d m i t s  t h a t  none 
of t h i s  i n fo rma t ion  was p rov ided  w i t h  i t s  p r o p o s a l  because  
it was n o t  "asked f o r . "  T h i s ,  o f  c o u r s e ,  is incorrect 
because  s e c t i o n  L . 6 ( e )  of t h e  s o l i c i t a t i o n ,  quoted  above,  
s p e c i f i c a l l y  a d v i s e d  o f f e r o r s  t h a t  t h e i r  p r o p o s a l s  " s h a l l  
i n c l u d e  . . [ t w o ]  ( 2 )  c o p i e s  o f  your  q u a l i f i c a t i o n s  to  
per form t h e  proposed work and s e r v i c e s  ( t o  i n c l u d e  resumes 
f o r  t h e  s c i e n t i f i c / t e c h n i c a l  p e r s o n n e l  proposed f o r  t h e  
p rogram) , "  w h i l e  s e c t i o n  M.3 o f  t h e  s o l i c i t a t i o n ,  i d e n t i f y -  
ing  t h e  c r i te r ia  by which p r o p o s a l s  would be e v a l u a t e d ,  
i nc luded  t h e  f o l l o w i n g  c r i t e r i o n :  
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" ( 5 )  Exper ience  i n  similar or  r e l a t e d  
f i e l d s .  I d e n t i f y  any c u r r e n t  or r e c e n t l y  
completed Government c o n t r a c t s  i n  a s i m i l a r  
f i e l d . "  

S i n c e  Georgetown a d m i t t e d l y  d i d  n o t  submi t  any of  t h i s  
i n f o r m a t i o n  w i t h  i t s  p r o p o s a l ,  w e  f a i l  t o  unders tand  how it 
cou ld  have r e c e i v e d  90 p e r c e n t  c r e d i t  f o r  e v a l u a t i o n  
c r i te r ion  number 5 .  

T h i r d ,  it is clear from Georgetown's answers to  t h e  
q u e s t i o n s  asked  o f  it d u r i n g  d i s c u s s i o n s  and from its 
p r o t e s t  cor respondence  t h a t  t h e  company a n t i c i p a t e d  t h a t  
i ts p r o p o s a l  would be e v a l u a t e d  i n  l i g h t  o f  t h e  in fo rma t ion  
abou t  t h e  V e t t e r  system i t  had p rov ided  t o  t h e  Army d u r i n g  

. t h e  3 y e a r s  p reced ing  t h i s  s o l i c i t a t i o n .  One example of  
t h i s  e x p e c t a t i o n  on Georgetown's  p a r t  is i t s  proposed 
mani fo ld  system. 

T h e  mani fo ld  is a d e v i c e  which r e c e i v e s  a i r  from a 
compressor  o r  s t o r a g e  c y l i n d e r  and d i s t r i b u t e s  it t o  t h e  
a i r  bags.  Through a sys tem o f  v a l v e s  and gauges  an 
o p e r a t o r  can  moni tor  and c o n t r o l  t h e  amount of p r e s s u r e  i n  
each  a i r  bag. The RFP s p e c i f i c a t i o n s  d i d  n o t  p r e s c r i b e  any 
p a r t i c u l a r  d e s i g n  of  t h e  man i fo ld  o t h e r  t h a n  " t h e  p r e s s u r e  
i n  each a i r  bag can be r e a d  by a s i n g l e  operator a t  t h e  
compressed a i r  source." Upon t h e  copy o f  t h e  RFP which it 
submi t t ed  a s  its p r o p o s a l ,  Georgetown typed  a note i n  which 
it "recommended" t h a t  t h e  man i fo ld  sys tem be des igned  so 
t h a t  h a l f  t h e  l i f t  bag sys tem be c o n t r o l l e d  from t h e  f r o n t  
or s i d e  o f  t h e  c r a f t  and h a l f  from t h e  o p p o s i t e  s i d e  of t h e  
c r a f t ,  which would require two o p e r a t o r s .  O t h e r  t han  t h i s  
n o t a t i o n ,  there is no d e s c r i p t i o n  o f  t h e  man i fo ld  system i n  
t h e  RFP s u b m i t t e d  by Georgetown. 

I n  i t s  request f o r  b e s t  and f i n a l  o f f e r s ,  t h e  Army 
a d v i s e d  Georgetown t h a t  i t s  "proposed mani fo ld  system 
shou ld  be a d d r e s s e d  i n  d e t a i l . "  Georgetown's  r e sponse ,  i n  
i ts e n t i r e t y ,  was: 

"Manifolding to  be a t  your  o p t i o n .  W e  have 
g i v e n  you d e t a i l s  o v e r  t h r e e  years. D r a w -  
i n g s  w i l l  be s u p p l i e d  f o r  a p p r o v a l  i f  
awarded a c o n t r a c t . "  (Emphasis i n  
o r i g i n a l . )  

One o f  t h e  Army's cr i t ic isms o f  Georgetown's  p r o p o s a l  was 
t h a t  t h e  company f a i l e d  t o  d e s c r i b e  t h e  d e s i g n  of t h e  
mani fo ld  it proposed t o  supply .  On t h e  b a s i s  o f  t h i s  
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r e c o r d ,  w e  canno t  s a y  t h a t  t h e  Army's cr i t ic ism is 
unreasonable .  W e  do n o t  unde r s t and  Georgetown even t o  
contend t h a t  it s u b m i t t e d  w i t h  i ts p r o p o s a l  a d e t a i l e d  
d e s c r i p t i o n  o f  i ts  proposed manifold:  b u t  r a t h e r ,  t h a t  
p r i o r  t o  t h e  issuance o f  t h i s  RFP it had shown Army 
e n g i n e e r s  photographs  o f  i t s  proposed mani fo ld  and t h a t  it 
promised to  supp ly  d rawings  of it " f o r  approva l "  a f t e r  t h e  
c o n t r a c t  was awarded. T h i s  was n o t  r e s p o n s i v e  to t h e  
Army's request t h a t  Georgetown a d d r e s s  " i n  d e t a i l "  i ts 
proposed manifold system. 

S i m i l a r l y ,  t h e  contractor was to  p r o v i d e  a s a f e t y  
assessment r e p o r t  and a t e s t  and d e m o n s t r a t i o n  r e p o r t .  I n  
i ts p r o p o s a l ,  I L C  Dover e x p l a i n e d  how it would do  t h e s e  
t a s k s .  Georgetown appended t o  t h e s e  items i n  t h e  RFP 
S c h e d u l e  a n o t e  which s t a t e d ,  " [ t o ]  comply w i t h  t h e s e  
requirements w e  w i l l  f u r n i s h  a c e r t i f i c a t e  o f  tes t  and t h e  
t e s t i n g  c r i te r ia  from a German T e s t  Lab." When q u e r i e d  
a b o u t  t h i s  a s p e c t  o f  i ts p r o p o s a l  i n  t h e  Army's request f o r  
b e s t  and f i n a l  o f f e r s ,  Georgetown r e p l i e d :  

" W e  w i l l  s upp ly  a C e r t i f i c a t e  o f  T e , s t  by a 
German T e s t  Lab as  s p e c i f i e d  i n  o u r  p r o p o s a l  
and tho rough ly  d i s c u s s e d  w i t h  a l l  your  
people b e f o r e  w e  s e n t  o u r  p r o p o s a l . "  
(Emphasis added.)  

Georgetown's e x p e c t a t i o n  t h a t  it would be e v a l u a t e d  
f o r  award based on i n f o r m a t i o n  o u t s i d e  i t s  p r o p o s a l  r u n s  
c o u n t e r  t o  t h e  e x p l i c i t  i n s t r u c t i o n s  i n  s e c t i o n s  L.6 and 
M.3 of t h e  s o l i c i t a t i o n  a s  w e l l  a s  d e c i s i o n s  o f  o u r  O f f i c e  
i n . w h i c h  w e  r e p e a t e d l y  have h e l d  t h a t  a l l  o f f e r o r s  m u s t  
demons t r a t e  i n  t h e i r  p r o p o s a l s  compliance w i t h  t h e  require- 
m e n t s  se t  o u t  i n  t h e  s o l i c i t a t i o n  so t h a t  each  f i r m  can  be 
e v a l u a t e d  on a common b a s i s  under  t h e  scheme e s t a b l i s h e d  
f o r  s e l e c t i n g  t h e  s u c c e s s f u l  compe t i to r .  - See ,  e.g. ,  The 
Management and T e c h n i c a l  S e r v i c e s  Company, a s u b s i d i a r y  o f  
Genera l  Electric Company, B-209513, December 23, 1982, 82-2 
CPD 571, and cases c i t e d  t h e r e i n .  

W i t h  r e s p e c t  t o  t h e  p r o p r i e t y  o f  t h e  e v a l u a t i o n  o f  
t e c h n i c a l  p r o p o s a l s ,  w e  o f t e n  have s t a t e d  t h a t  it is 
n e i t h e r  o u r  f u n c t i o n  n o r  o u r  p r a c t i c e  t o  de te rmine  
independen t ly  t h e  a c c e p t a b i l i t y  o r  r e l a t i v e  t e c h n i c a l  merit 
o f  p r o p o s a l s .  O u r  r ev iew o f  a n  agency ' s  e v a l u a t i o n  of  
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proposals is limited to examining whether the evaluation 
was fair and reasonable and consistent with the evaluation 
criteria. We will question a contracting official's 
assessment of the technical merits of proposals only upon a 
clear showing of unreasonableness, abuse of discretion or 
violation of procurement statutes or regulations. Marine 
Research, Inc., B-206271, October 29, 1982, 82-2 CPD 380. 

Our review is made more difficult by the three 
circumstances we have described above: the dispute as to 
what was submitted as Georgetown's proposal; the possible 
use by the Army's evaluator of some information not 
contained in that proposal: and Georgetown's expectation 
that it would be evaluated not only on the basis of its 
response to this solicitation but its effort over the 
preceding 3 years. 

meet its burden of proof on the issue, we must conclude 
that its "proposal" consisted solely of a copy of the RFP 
upon which several notations were typed and its answers to 
the questions asked of it by the Army during negotiations. 
The information Georgetown supplied in these materials 
falls so far short of what was required by sections L.6 
and M. of the solicitation that we must further conclude 
that in many respects Georgetown appears to have been given 
the benefit of the doubt in the evaluation process, as 
suggested by the fact that it received 90 percent credit 
under "experience in related fields" when it admittedly 
submitted no information on this subject with its proposal. 

As we stated above, in view of Georgetown's failure to 

We now turn to Georgetown's specific objections to the 
evaluation of technical proposals. It first argues that it 
should have received a higher score than I L C  Dover under 
the factor "time required to effect lift," weighted at 5 
percent. In their recommendation to the contracting 
officer that award be made to ILC Dover, the Army's 
engineers provided the following information concerning the 
"time required for lift" at 250 cubic feet of air per 
minute: 

Offeror 

Goodyear 
ILC Dover 
Georgetown 

Time Score 

4 . 7  minutes 80 
5.1 minutes 90 
3.6 minutes 85 
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Georqetown argues that since its time is the shortest, it 
should have received the hishest score. In response, the 
Army states that in scorinq the proposals under "time 
required to effect lift" it took into consideration not 
only the times shown above, which represent inflation time, 
but the time required to position the air baqs. Since the 
baqs proposed by Georqetown are heavier than ILC Dover's, 
the evaluator reasoned it would take longer to position 
them and, takinq into account both positionins and 
inflation time, that ILC Dover merited a sliqhtly hiqher 
score. (This rationale also would be consistent with the 
lowest score beinq siven to Goodyear even thouqh it did not 
have the longest inflation time, because its baqs were the 
heaviest proposed by any offeror and presumably would take 
the lonqest to position.) 

With reqard to the criterion 'manpower required for 
lift" (weiqht: 5 percent), the ensineers' summary and the 
evaluator's scoring was: 

Offeror 

Goodyear 
ILC Dover 
Georqetown 

Personnel 
Required 

3 
2 
3 

Score - 
90 

100 
90 

Georqetown questions why ILC Dover received the maximum 
score when in its technical proposal it stated " . . . the 
Air Baqs can be properly positioned under the craft by 2 or 
more people.' The protester maintains that the implication 
of this statement is that more than two people may be 
required to position the ILC Dover bass and, in that event, 
ILC Dover should not have received more credit than 
Georqetown. The Army advises that its evaluator reasoned 
that since ILC Dover's baqs were liqhter than the other 
offerors', it would be possible to position its bass with 
fewer people. 

Georqetown next objects to the ratinq it received 
under "general quality and responsiveness of proposal" 
(weiqhted at 3 percent) for which the protester received 
the lowest score (80) of the three offerors. As section 
M.3(d) of the RFP indicated, considered under this 
criterion were: (1) completeness and thorouqhness: (2) 
clarity, and (3) responsiveness to terms. Georqetown 
essentially claims that it offered to satisfy all of the 
Army's requirements: the Army maintains that the low score 
is attributable to Georqetown's sketchy proposal. 

- 1 4  - 



B-210806 

Georgetown also disaqrees with the 90 percent credit 
it received for "experience in related fields" and has 
supplied extensive information on this subject with its 
protest. The Army notes that none of this information was 
included with Georqetown's proposal. 

We cannot say that the Army's evaluation of Georqe- 
town's proposal was unreasonable as to any of these 
criteria. It is undisputed that ILC Dover's proposed baq 
system had the lowest weiqht. As was pointed out in 
section M.3 of the RFP, this not only was an advantage in 
itself ("system weiqht: lower weiqhts shall be qiven 
higher ratinqs") but also was in the offeror's favor to the 
extent it reduced the number of people required to position 
the baq ("manpower required to effect lift: systems 
requirinq less manpower shall be qiven preference") and 
to the extent it reduced the time required to effect 
lift ("systems requirins less time shall receive hicrher 
ratings"). With reqard to the number of people required 
to effect lift, Georqetown does not dispute the Army's 
assessment that Georgetown's system requires three 
people. Althouqh, as Georqetown points out, ILC Dover's 
proposal states that its system can be positioned by "2 or 
more people," we note that two persons is represented as 
the minimum number needed to position the baq system and 
Georgetown has not shown this fiqure or the Army's 
acceptance of it to have been unreasonable. Finally, in 
view of the brevity of Georqetown's proposal, we have no 
basis upon which to conclude that the firm should have 
received hiqher ratinqs under "seneral quality and 
responsiveness of proposal" and "experience in related 
fields. " 

Georqetown also has taken exception to some of the 
remarks made by the Army's technical evaluator in a 
memorandum which he wrote in response to the protest and in 
which he discussed some of the concerns which led him to 
recommend award to ILC Dover. The enqineer perceived 
Georqetown as a small business concern with no formal 
ensineering backqround or capabilities and which must 
obtain its enqineerinq support from the air bag manu- 
facturer in Germany: he questioned whether Georqetown could 
supply the required "technical data software" (a parts list 
and a technical manual containing operating and maintenance 
procedures): and he listed as a concern "Buy American Act 
(problems with customs, interchanqeability of parts, 
etc.)." 
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The protester objects to these statements on the basis 
that its enqineerinq capabilities, both in-house and those 
available to it throush consultants, are more than 
adequate, as shown by the proqress it made during the 
precedinq 3 years in devisinq a solution to the Army's need 
for an air baq system €or the LACV-30: that it need not 
maintain an in-house technical writing qroup as does ILC 
Dover, because there are available subcontractors who 
suecialize in preparinq technical documents: and that none 
of the enqineer's concerns relatinq to the "Buy American 
Act" is relevant to this procurement. 

We think that to the extent, if any, the Army's 
evaluator may have underestimated Georqetown's enqineerinq 
expertise or its ability to provide adequate documentation, 
it is attributable to Georsetown's failure to discuss these 
subjects in its proposal. The Army concedes that the Buy 
American Act was not a relevant consideration in this pro- 
curement. It is not clear precisely what "customs prob- 
lems" the evaluator had in mind and we aqree with Georqe- 
town that "interchanqeability of parts" was not listed in 
the RFP as an evaluation criterion. We cannot tell from 
the record how many points, if any, were deducted from 
Georqetown's score for these reasons, but we have no reason 
to believe that were they to be restored it would be enouqh 
to offset the technical advantaqe and $10,000 price dif- 
ferential otherwise enjoyed by ILC Dover. 

Georqetown's final arqument is that ILC Dover is not 
capable of meetinq the solicitation's requirements within 
the required delivery schedule of 100 days. In effect, the 
protester is challenqinq the contractinq officer's deter- 
mination--implicit in his award of a contract to ILC 
Dover--that the firm is a responsible contractor. Because 
an affirmative determination of responsibility is larqely a 
subjective business judqment, our Office does not review 
the determination absent a showing of possible fraud on the 
part of procurinq officials or that definitive responsibil- 
ity criteria contained in the solicitation were not 
applied. 4 C.F.R. S 21.3(~)(4), as added by 48 Fed. Req. 
1932 (1983); Moore Service, Inc., B-213302, October 31, 
1983, 83-2 CPD 523. Althouqh Georqetown alleqes that 
the Army evaluator's neqative comments about it and its 
Proiect/Desiqn Enqineer evidence "bias" aqainst it, we 
think those comments more likely reflect the fact that 
Georsetown failed to submit with its proposal any account 
of its experience or employees' aualifications, contrary 
to the instructions in the solicitation. We do not 
believe there has been a sufficient showing of possible 
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fraud-which we have defined as virtually irrefutable proof 
of a malicious and specific intent to harm the protester-- 
to invoke the exception to our policy of not reviewinq 
affirmative determinations of responsibility, and since 
there are no definitive criteria involved here, we dismiss 
the protest as it relates to ILC Dover's responsibility. 

The protest is denied in part and dismissed in part. 

Comptroller General 
of the United States 

. 
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